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Gravesham Borough Council

Report to: Licensing Committee

Date: 26 November 2015

Reporting officer: Sarah Kilkie, Assistant Director (Communities)

Subject: Changes to the licensing requirements of late night 
refreshment under the Licensing Act 2003

Purpose and summary of report: 
To update Members on the most recent legislative changes to the Licensing Act 2003 made 
by the Deregulation Act 2015, and the need to consider whether to exempt certain late night 
refreshment from the licensing regime.

Recommendations:
That Members note the content of the report and request that officers proceed with a more 
detailed examination of the options open to the Council as Licensing Authority and bring a 
further report to the meeting of the Licensing Committee on 7 March 2016.

1. Background

1.1 Late Night Refreshment (LNR) is a licensable activity under the provisions of the 
Licensing Act 2003 (LA03) and therefore requires a premises licence, which is 
subject to an annual retainer fee. Fees for new premises licences and for annual 
retainer are based on the rateable value of the premises and set by statute.  

1.2 The provision of LNR is regulated primarily because it is often linked to alcohol 
fuelled crime and disorder in the night-time economy, such as fast food takeaways 
where late night drinkers may congregate. In Gravesham this type of problem has 
been of concern to the council, police and the public. This has resulted in some of 
these premises being required, by condition, to have door supervisors, incident 
books and/or CCTV in place.

1.3 Schedule 2 to the Licensing Act 2003 contains the framework for the regulation of 
the provision of late night refreshment.  LNR is defined as the supply of hot food or 
hot drink on or from premises to members of the public between 11pm and 5am 
for consumption on or off the premises.

1.4 There are a number of exemptions, namely the supply of:

1.4.1 Hot drinks from self-serve vending machines;
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1.4.2 Hot drinks containing alcohol (as this falls within the definition of another 
licensable activity; the sale or supply of alcohol);

1.4.3 Free hot food or hot drinks (there must be no charge for admission or other 
associated services or item);

1.4.4 Hot food or hot drinks on moving vehicles (for example boats, trains or 
coaches);

1.4.5 Hot food or hot drink to:

1.4.5.1 a person who is engaged in a particular profession or who follows 
a particular vocation (for example, a tradesman carrying out work 
at particular premises); 

1.4.5.2 a member of a recognised club supplied by the club; 

1.4.5.3 persons staying overnight in a hotel, guest house, lodging house, 
hostel, a caravan or camping site or any other premises whose 
main purpose is providing overnight accommodation; 

1.4.5.4 an employee of a particular employer (for example in a staff 
canteen); 

1.4.5.5 a guest of any of the above.

2. Deregulation Act 2015

2.1 The Deregulation Act 2015 (“the Act”) received Royal Assent on 26 March 2015 
and provides for the removal or reduction of burdens on businesses, civil society, 
individuals, public sector bodies and the taxpayer. 

2.2 The Act also provides for a duty on those exercising specified regulatory functions 
to have regard to the desirability of promoting economic growth.  Members are 
however also reminded of the statutory duty to promote the four licensing 
objectives

2.3 Section 71 of the Act came into force on 1 October and amends Schedule 2 of 
LA03 to confer powers on a licensing authority to exempt a supply of hot food or 
hot drink from the requirements in Schedule 2 in three respects.  These being if 
the supply of hot food or hot drink takes place:

2.3.1 on or from premises situated in an area in the relevant licensing authority’s 
area designated by the authority;

2.3.2 on or from premises in a relevant licensing authority’s area of a description 
designated by the authority;

2.3.3 during a period (beginning on or after 11pm and ending on or before 5am) 
designated by the relevant licensing authority in its area.

2.4 In other words, licensing authorities have a discretionary power to exempt 
premises in a designated area, of a particular type, and/or during a period 
between 11pm and 5am.
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2.5 Licensing authorities do not have to use the exemptions at all and can continue to 
require all late night refreshment providers to be licensed. Any deregulation must 
only be where deemed appropriate on a risk assessed basis, and bearing in mind 
the four licensing objectives.

2.6 If choosing to designate a particular area as exempt, the relevant licensing 
authority must define the location, which can be of any size.

2.7 If choosing to designate particular categories of premises as exempt, a licensing 
authority can only exempt types of premises set out in the regulations. These are:

2.7.1 motorway service areas

2.7.2 petrol stations

2.7.3 local authority premises (except domestic premises) unless there is an 
event taking place at which more than 500 people are present

2.7.4 schools (except domestic premises) unless there is an event taking place 
at which more than 500 people are present

2.7.5 hospitals (except domestic premises)

2.7.6 community premises (church, chapel, village, parish or community hall or 
other similar building) unless there is an event taking place at which more 
than 500 people are present

2.7.7 licensed premises authorised to sell by retail alcohol for consumption on 
the premises between the hours of 11pm and 5am

2.8 If choosing to exempt the provision of late night refreshment at particular times, 
the exemption, and any subsequent change to the time, will apply to the whole 
licensing authority area.

2.9 Licensing authorities can make one or more of these designations to apply 
simultaneously, but not in conjunction with one another.  For example, it would be 
permitted to change the times across the licensing authority area during which 
licensing requirements will apply and also exempt premises by type across the 
whole licensing authority area.  However, it would not be permitted to change the 
times in one geographic area only.

2.10 Existing late night refreshment licences for premises that become exempt would 
remain extant (unless surrendered); however there would be no requirement on 
the licence holders who are solely licenced for LNR to pay annual retainer fees. 
Also any conditions on a licence that relate solely to late night refreshment will 
have no effect during the period of exemption.

3. The exemption process

3.1 The decision to make an exemption is a licensing function that licensing 
authorities should include within their statement of licensing policy. It would 
therefore be subject to the statutory consultation process with at least the other 
responsible authorities and relevant parties as set out in section of the 2003 Act.
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3.2 When applying the exemptions the licensing authority must publicise the 
exemption to ensure that those who may affected benefit from it.

3.3 Licensing authorities can then review exemptions at any time to time to change 
the times, locations or premises types.  However, the late night refreshment 
exemptions are not made on a case by case basis and there is no recourse to 
bring individual problematic premises back into the licensing regime. In such 
cases, the licensing authority would therefore have to take a decision about the 
entire exemption and apply it across the whole area, updating their statement of 
licensing policy accordingly. Alternatively, depending on the scale of a problem, 
other powers could be used such as those provided by the Anti-social Behaviour, 
Crime and Policing Act 2014 and Environmental Protection Act 1990.

4. Premises licensed for Late Night Refreshment only in Gravesham

4.1 There are 110 licenced premises in Gravesham whose licence includes LNR 
alongside other licensable activities, particularly supply of alcohol. If any of these 
premises were to benefit from an exemption, this would not affect the licensing 
income to the council.

4.2 Nineteen premises are licensed purely for LNR, most of these being located within 
the town centre. A full list of these 19 premises, their location, closing times, and 
annual retainer fees are shown in the table below:

Name Location Closing Time Fees

Big Portion ^ # Pelham Road South 1am £180.00

Catering Van outside The Grove ^ # The Grove 4.30am £70.00

Charcoal Grill ^ Rochester Road 1am £180.00

Dominos ^ West Street S-T Midnight F-S 1am £180.00

Favourite Chicken &Perfect Pizza ^ King & Queen Street S-T 1am F-S 2am £180.00

Flaming Grill ^ # London Road Midnight £180.00
Happy Dragon Perry Street 1am £70.00

Kent Charcoal Grill ^ # * Milton Road M-W 2am T-S 3am S 1am £180.00

Kismet Kebab ^ * Milton Road M-T 2am F-S 4am S 1am £180.00

McDonalds ^ # * New Road 5am £295.00
New Life Empress Road M-T 23:30 F-S Midnight S 23:00 £70.00

Perry Grill Perry Street 5am £70.00

Pizza Go Go ^ * New Road S-T 1am F-S 3.30am £180.00

Rainbow Pizza and Kebab ^ # * New Road 3.30am £180.00

Sanchos ^ Milton Road S-T 1am F-S 2am £180.00

Sapranos ^ # Parrock Street S-T 1am F-S 2am £180.00

Shell Garage ^ Stonebridge Road 5am £295.00

Star Grill ^ # Parrock Street 2am £180.00

Valley Grill ^ Valley Drive Midnight £180.00
TOTAL £3,210.00

Key:

^ These premises have a licence condition relating to the provision of CCTV 
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# These premises have a licence condition requiring an incident book to be kept
* These premises have a licence condition requiring door supervision

The following figures can be ascertained from the above data:

4.2.1 The majority of premises are located in the town centre area and closing 
times run from midnight to 5am.

4.2.2 Members will note that with one exception, these are all takeaway food 
premises of the type that the LNR licensing regime was primarily aimed at. 
The key below the table indicates premises with conditions relating to the 
crime and disorder objective. All these 19 premises could, in theory, be 
deregulated if a suitable geographic area were to be designated; however 
this is unlikely to be in accordance with the promotion of the licensing 
objectives.

4.2.3 Apart from one petrol station, none of the 19 premises fall within permitted 
categories of premises which can be deregulated. 

5. Initial Evaluation and Proposal

5.1 It is considered unlikely that exemption of LNR premises by geographic area is a 
suitable path to pursue.  It appears to be a rather blunt instrument whereby, within 
an area, the historically more challenging types of LNR premises would also be 
deregulated alongside the less problematic types. Whilst the challenging premises 
types might not exist within the area at time of deregulation, they could start up in 
the area thereafter. Change in the nature of an area, could bring problems to 
previously unproblematic premises. Defining various small geographic areas to 
exempt rather than whole borough could also be very confusing for the trade and 
enforcers alike, and could lead to resentment between traders.

5.2 It is considered that choosing to exempt particular times has similar difficulties. All 
premises operating between 11pm and 5am are part of the night-time economy, 
and operating when most people will have retired for the night. This of course 
includes traditional takeaways, which past experience tells us can undermine the 
licensing objectives if not carefully controlled. A rogue premises could just as 
easily be causing problems at 11pm as 5am and it would be very difficult to try to 
sensibly pick a timeslot to exempt.

5.3 It is considered that exemption by premises type is the option most worthy of 
further consideration. This can be progressed by examining with partners, 
particularly the police, how each type has affected or has the potential to affect the 
licensing objectives within our area. Some categories of premises that are 
available for exemption already benefit from recent national deregulation 
regarding both supply of alcohol and entertainment. So loosening controls over 
LNR at these premises too would align with this.

5.4 It is proposed that officers give further consideration, with partners, to the points 
raised in the initial evaluation and report back to the next Licensing Committee, 
bringing a consultation draft if recommending that an exemption be put in place.

6. BACKGROUND PAPERS

6.1 Home Office Guidance on the licensing of late night refreshment – available to 
view or download from: 
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464
869/Guidance_on_the_licensing_of_late_night_refreshment.pdf

6.2 Anyone wishing to inspect background papers should, in the first place, be 
directed to Committee & Electoral Services who will make the necessary 
arrangements.

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464869/Guidance_on_the_licensing_of_late_night_refreshment.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/464869/Guidance_on_the_licensing_of_late_night_refreshment.pdf
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IMPLICATIONS APPENDIX 1Appendix 1

APPENDIX 1

Legal The Council must act in accordance with relevant legislation. 

The powers outlined in this report are entirely discretionary; licensing authorities do 
not have to use any of the exemptions at all and can continue to require all late 
night refreshment providers to be licensed. 

The Deregulation Act 2015 requires licensing authorities to consider deregulation 
where appropriate; however the Licensing Act 2003 requires licensing authorities to 
carry out its functions with a view to promoting the licensing objectives.  A balance 
must therefore be struck between the two statutory requirements.

Any proposed exemptions would first require an amendment being made to the 
council’s Statement of Licensing Policy and would therefore be subject to a 
statutory consultation process.

Any exemptions would apply to Temporary Events Notices as well as to Premises 
Licences

The decision to grant exemptions can be delegated to Licensing Committee or an 
Officer.

Finance and 
Value for 
Money 

Any consultation exercise in connection with an proposed exemption would be 
undertaken within existing budgets

The maximum loss of licensing income would be if we exempted all LNR premises 
right across the borough. This would be £3,210pa. However we are not 
recommending this option and we would anticipate minimal income loss if any 
exemption were to be based on premises categories.  

If an exemption assisted premises in continuing to trade for a prolonged period of 
time, the council could however benefit from the longer-term collection of monies 
for business rates and trade waste collections, for example

Risk 
Assessment

There are four Licensing Objectives which underpin the licensing regime and which 
must be promoted:

1. Prevention of crime and disorder
2. Prevention of public nuisance
3. Protection of public safety
4. Protection of children from harm

Statutory Guidance issued under s.182 of LA03 suggests that the key licensing 
objectives relating to the provision of LNR are 1 and 2 (the prevention of crime and 
disorder and the prevention of public nuisance, respectively).  

The Home Office have stated that:

“The provision of late night refreshment is regulated primarily because it is often 
linked to alcohol-fuelled crime and disorder in the night-time economy, such as at 
fast-food takeaways where late-night drinkers congregate. However, these 
safeguards may not be needed everywhere or for every type of late night 
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refreshment business. For example, some late-night cafés serving hot drinks after 
11pm may be located nowhere near pubs and nightclubs or areas associated with 
alcohol-related crime and disorder.” 

Any licence conditions relating solely to LNR would cease to apply for as long as an 
exemption is in place (all other licensing would remain unaffected).  Deregulating 
late night refreshment could therefore increase the risk of not promoting the 
licensing objectives so would require careful, evidence based consideration.

The provision of LNR in premises who require a licence for other licensable 
activities, e.g. the sale or supply of alcohol, should not give rise to a need for 
significant other conditions as both licensing objectives should already be 
adequately covered by existing conditions.

Colleagues in Environmental Health would no longer be able to benefit from 
knowledge obtained by the licensing team relating to deregulated premises, e.g. 
details of a change of ownership/management which could pose an increased 
public health risk associated with food safety and hygiene.

As well as freeing up the businesses in question from costs, deregulation, when 
applied appropriately, can provide greater flexibility for licensing authorities to target 
their resources more effectively.  Time spent dealing with LNR premises is  
however fairly minimal

Screening for Equality ImpactsEquality 
Impact 
Assessment Question Answer Explanation

a. Does the decision 
being made or 
recommended through 
this paper have 
potential to cause 
adverse impact or 
discriminate against 
different groups in the 
community?

No      

b. Does the decision 
being made or 
recommended through 
this paper make a 
positive contribution to 
promoting equality?

No     

c. What steps are you 
taking to mitigate, 
reduce, avoid or 
minimise the impacts 
identified above?

     

7.

In submitting this report, the Chief Officer doing so is confirming that they have 
given due regard to the equality impacts of the decision being considered, as noted 
in the table above



Corporate 
Business 
Plan

There are direct links to Corporate Objective 1 – Safer Gravesham

Crime and 
Disorder

Licensing regulation provides the Council with a means of reducing crime and 
disorder as well as an ability to protect vulnerable persons


